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Why the dispute settlement mechanism? 

 “The long-term success or failure of the North American Free Trade 
Agreement (NAFTA) will depend in large part on the effectiveness of its 
dispute settlement system. In the highly politicized world of international 
trade law, a system that can resolve disputes and promote compliance with 
legal obligations will go far in advancing NAFTA's substantive goals of 
economic integration. A weak or underutilized system, on the other hand, is 
likely to undermine NAFTA's legitimacy and inhibit further progress 
toward hemispheric integration.”  

−David S. Huntington 



Modes of dispute settlement mechanisms of 
multilateral trade agreements 

 

 A standard set 
 right to a third-party review 

 the method of selecting panelists or arbitrators 

 implementation & enforcement of final panel report / award 

 remedy for violations of treaty obligations 

 private-state disputes involved 

 Pragmatism (GATT) 

 Pragmatism-Legalism (NAFTA, WTO) 

 Legalism (EU) 

 



Preference for legalism in international trade 
arrangements 

 
 reduces intergovernmental transaction costs associated with trade and 

investment 

 reduces private risk premiums associated with trade and investment 

 promotes transparency and provides corollary participation benefits 

 tends to restrain strategic political behaviors 

 may increase the range of integration effects by encouraging private 
actions to enforce intergovernmental obligations 

−Frederick M. Abbott 



Legalism-pragmatism: NAFTA & WTO 

NAFTA 
 Source-Chapters 11, 19-20 

 Administration (FTC) 

 General and special mechanisms 

 Consultations & ADR 

 Arbitration 

 Right to appellation  

 Implementation & enforcement 
of final award 

 Remedy 

 Private-states disputes included 

WTO  

 Source-Understanding 
 Administration (DSB) 
 Mono mechanism 
 Consultations & ADR 
 Arbitration 
 Right to appellation 
 Implementation & enforcement 

of final award 
 Remedy 
 Private-state dispute excluded 

 
 



CAFTA: Overview 

 No institutional arrangements 

 Consultations & ADR (Articles 4-5) 

 Arbitration  
 right to arbitration (Article 6) 

 constitution of an arbitral tribunal (Article 7) 

 draft and final reports (Article 9) 

 implementation of the final report (Article 12) 

 Remedy (Article 13) 

 Private-state disputes excluded 

 



CAFTA: Consultations & ADR 

 Consultations precede arbitration. 

 

 Consultations may be requested at any time. 

 

 There is no such an institution like the DSB in the WTO or the FTC in 
the NAFTA to administer consultations in the CAFTA system. 

 



CAFTA: Arbitration 

 
 Complementary to consultations & not yet practiced  

 Private-state disputes dropped out 

 Ad hoc arbitral tribunal & arbitrators (no roster) 

 Draft and final reports encouraging compromise settlement 

 No appellate review available at all 

 No rules on the enforceability of the final report 
 An award made by an ad hoc arbitral body may not be recognized in China. 

 State-state disputes may not be taken as commercial disputes which makes it fall 
out of the scope of the New York Convention, 1958. 

 Remedy 

 



Conclusion 

 The drafters of the CAFTA dispute settlement mechanism agreement 
prefer pragmatism to legalism, encouraging compromise settlements. 

 For the purpose of a more effective and efficient economic co-operation 
or integrity, a more legalistic dispute settlement mechanism agreement 
with a higher degree of precision, obligation and delegation is desired. 

 Investment dispute settlement mechanisms available in current 
international law and the innovative AD/CVD dispute settlement 
mechanism in the NAFTA are suggested to be borrowed and 
incorporated into the CAFTA system. 
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