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 ASEAN – China Free Trade Agreement (ACFTA) was signed on November 4th, 

2002. 

 More than two billion people live in the region covered by ACFTA. In addition, 

the ACFTA member countries have a total economic size of approximately 

$6.6 trillion. 

 The third-largest free trade zone following the EU and NAFTA. 



 In 2004, ACFTA started its gradual integration process with trade in goods. 

 The barriers to the service trade were removed in 2007. 

 The agreement signed in 2009 paved the way for reciprocal investments. 

 ACFTA has already entered into 90% force between the developed members of 

ASEAN and China. 

 At the end of 2015, we will see the full abolishment of tariffs on goods and 

services between the economically weaker ASEAN countries and China. 



 The legal culture of ASEAN, as a regional organization, can be summarized as 

the “ASEAN way” – ASEAN’s unique consensus approach.  It refers to the 

process of decision-making through consultation and discussion in order to 

achieve consensus. 

 Most ASEAN documents are “soft” law. 

 The question is whether, as ASEAN engages in more economic cooperation 

with other partners, ASEAN has to become more legalistic by institutionalizing 

an efficient, legally binding process for setting disputes. 



 In fact, ASEAN has continuously evolved to be more legalistic and 

institutionalized over the years. 

 In 1967, at the time of establishment, ASEAN was originally aimed at creating 

only a loosely-organized political association without legal personality or 

constitutional framework.  

 In 1976, ASEAN started to develop a more comprehensive legal framework 

when it established the ASEAN Secretariat. 

 In 1993, the ASEAN Secretariat was thoroughly restructured. 



 In the political sphere, in 1976, ASEAN developed a mechanism for political 

disputes with the signing of the Declaration of ASEAN Concord and the Treaty 

of Amity and Cooperation (Treaty of Amity).

 Article 2(d), requires the “[s]ettlement of differences or disputes by peaceful 

means.” 

 Articles 14-18 create a High Council composed of representatives from the 

Southeast Asian member states who are responsible for resolving all covered 

disputes. 

 In 2001, ASEAN created rules of procedure for the High Council. The High 

Council can hear political disputes as long as both parties consent.



 In the economic sphere, since 1995, ASEAN has been in the process of 

developing a dispute resolution mechanism to resolve economic disputes. 

 At the 1995 Bangkok Summit, the ASEAN members agreed that they would 

adopt a General Dispute Settlement Mechanism (“DSM”). 

 The DSM would have jurisdiction to hear “all disputes arising from ASEAN 

economic agreements.” 

 A year later, the ASEAN members adopted The Protocol on Dispute Settlement 

Mechanism (“1996 Protocol”). The Preamble of the 1996 Protocol states that 

it was created in recognition of “the need to expand Article 9 of the 

[Framework] Agreement [on Enhancing ASEAN Economic Cooperation] to 

strengthen the mechanism for the settlement of disputes in the area of ASEAN 

economic cooperation.” 



 Under the 1996 Protocol, when an economic dispute arose, and bilateral 

negotiations and mediation attempts had failed, the dispute was to be 

referred to the Senior Economic Officials Meeting (“SEOM”). The SEOM was 

then to convene a panel of experts to do the relevant fact-finding. 

 The 1996 Protocol also allowed for appellate review of SEOM decisions by the 

ASEAN Economic Ministers. 

 However, the DSM created by the 1996 Protocol was never invoked. 



 In 2004, ASEAN created the ASEAN Protocol on Enhanced Dispute Settlement 

Mechanism (“2004 Protocol”). 

 Under the 2004 Protocol, both government and nongovernment officials are 

involved in resolving the dispute. 

 Appellate review is conducted by experts that are not associated with any 

government. 

 Creating the “Consultation to Solve Trade and Investment Issues.” The 

purpose of this body is to handle complaints of the private sector and 

operational problems encountered in the implementation of ASEAN economic 

agreements. 



 There are two major problems that contribute to the lack of legal capability 

of ASEAN as an organization. 

 First, the ASEAN states have varying domestic legal systems: some civil law, 

some common law, and some a hybrid of both legal traditions. 

 Second and more importantly, as discussed above, ASEAN has rather 

underdeveloped dispute settlement mechanism which prevented it from using 

a legalistic approach for free trade regulation. 



 To conclude, one of the greatest obstacles to ACFTA’s institutionalization is 

ASEAN’s lack of a coherent legal structure, especially a lack of an effective 

dispute resolution mechanism. 


